INTRODUCTION
Using any form of assisted reproductive technology (ART) requires an intent to become a parent; outside of television programs such as Jane the Virgin, 1 accidental pregnancies through ART are rare. Each and every form of ART requires some deliberation. Even the simplest form of ART-using donor sperm, which does not necessarily involve medical intervention-still requires finding someone to provide the sperm, while more sophisticated forms of ART involve the services of a fertility clinic, a physician, a surrogacy agency, and an egg donor. At each stage, the prospective parents consult with doctors and brokers to arrange for (1) the future parents to accept responsibility for the resulting child, (2) the gamete donors to sever their parental connection to the child, and (3) the gestational carriers to recognize the intended parents' parental claims ahead of their own. Prospective parents have the opportunity that parties involved in unassisted responsibilities do not necessarily enjoy: the ability to establish the parties' intent in writing, in accordance with the mutual agreement of all of the participants.
The early law of assisted reproduction sought to ratify the prospective parents' intent-at least within marriage. Initial sperm donor laws called for the recognition of a husband's paternity of a child born to his wife, where he consented to his wife's insemination by a doctor with another man's sperm. 2 These laws paralleled the operation of the marital presumption more generally; the law has long presumed that a child born to a married woman was her husband's child. 3 Artificial insemination by a donor differed from those cases because the existence of medical records documenting the husband's lack of biological ties made it much harder for courts to simply look the other way. 4 The husband's consent, as a practical matter, validated the continued role of marriage in establishing parenthood without the pretense of a biological relationship. 5 With the extension of assisted reproduction outside of marriage, intent became that much more important. 6 Same-sex couples who could not marry and single women who wished to terminate a donor's parental status claimed that parenthood should be determined in accordance with intent alone. 7 They argued that where a woman uses artificial insemination to produce a child, her partner should be recognized as a parent on the basis of the two parties' consent, without marriage, adoption, or a biological tie between the second parent and the child. 8 In addition, these parties also maintained that where a woman, whether married, single, or cohabiting, used a donor, that the donor's parental status should be severed by operation of law in accordance with the presumed 
noting the long-standing precedents that precluded testimony about a wife's infidelity, which in the era before reliable paternity testing was often the only way to establish the husband's lack of a biological tie to a child). We use the term "artificial insemination" because that is the language in most cases.
5. And, in Michael H. v. Gerald D., 491 U.S. 110, 130-32 (1989) , the Supreme Court upheld the continued constitutionality of a case that affirmed a husband's parental status where he and the child's mother reconciled and remained married after the wife's affair with another man. intent of the donor and recipient. 9 These views prevailed in many courts and state legislatures, and they helped to establish a form of private ordering that ratified the creation of families of choice without necessarily requiring official state sanction through marriage or adoption. 10 At the same time, however, courts also began to move away from intent toward a greater emphasis on biology in non-ART cases, often undermining community norms and private ordering in the process. At one time, a man who wanted a relationship with his child had to marry the mother; if he did not, he often did not receive recognition as a father at all. 11 Marriage, rather than the circumstances of conception, established twoparent families, and marriage was thought to link the spouses' intention to create a family together with legal parenthood. 12 Today, however, two-thirds of the states permit a biological father to contest the marital presumption, whatever the intent of the parties at the time of conception or the parties' respective roles after the birth. 13 And in all states where a man and woman conceive a child through sexual intercourse, the man cannot escape responsibility for support and the woman cannot escape his right to a relationship with the child on the basis of intent alone. 14 Moreover, once two adults receive recognition as legal parents, they have equal rights and responsibilities with respect to the child. 15 In many states, the law presumes that it is in the child's interest 9 . See Storrow, supra note 7, at 639-40. 10. The states vary widely on this topic, with some state legislatures continuing to sever the parental status of a sperm donor only with donation to a married woman. In addition, the states have 13. Where the biological father and the mother's spouse both have standing and both claim parental status, many courts determine the outcome based on the child's best interest. See, e.g., Greer ex rel. Farbo v. Greer, 324 P.3d 310 (Kan. App. 2014) (explaining role of best interest determination in paternity determinations). The states vary in the extent to which they apply the marital presumption to same-sex couples, particularly where the child is conceived as a result of a heterosexual affair. See to have a continuing relationship with both parents, and courts often seek to maximize the time the child spends with each parent, whatever the relationship between the parents at the time of the child's birth. 16 These differences between intentional and imposed parenthood are not just differences between assisted and unassisted reproduction. Nor are the differences limited to distinctions between same-sex and opposite-sex couples. Instead, the distinctions correspond more broadly to differences between "elite" and "non-elite" reproduction. 17 Parents with higher incomes typically marry before they have children, with marriage establishing their commitment to shared parental rights or responsibilities, 18 or they secure the severance of a gamete donor's parental rights if they wish to be single parents. 19 The law of assisted reproduction ratifies and incorporates elite approaches to reproduction, which involve planning and consent.
LGBT advocates incorporated these values into their fight for equal recognition of their families, often making the implicit values more visible in the process. 20 The result aligns emerging mainstream norms with practices that allow for legal ratification of families of choice.
Lower-income couples, by contrast, are less likely to plan their pregnancies, less likely to marry, and less likely to memorialize their intentions about parental rights and responsibilities. 21 Moreover, for this group, the law is more likely to be imposed rather than chosen as these couples are less likely to (1) know what the law is, (2) have the means to use it to advance their own purposes even if they are familiar with the law, and (3) face judges who will understand and apply the norms of their communities. 22 They therefore achieve greater autonomy in structuring relationship terms by evading the law, the courts, and often each other. Many women today create families on their own terms by choosing not to marry, staying away from any form of public welfare, and refusing to seek formal support orders against the fathers of their children. 23 While these families often reflect community norms for the conduct of relationships, they operate in the "shadow" of the law 24 without legal ratification or support for the results. 16 In this Article, we contrast the roles of intent versus biology in establishing legal parenthood, and we trace the role of marriage in mediating tensions between the two. This Article accordingly interrogates the role of assisted reproduction by crystallizing the differences between elite and non-elite reproduction. Central to those differences is the role of intent at the time of conception and birth of a child. As Douglas NeJaime has persuasively argued, LGBT families have used the concept of intent, as it originated in ART cases, to argue for recognition of families of choice, without the formalities of marriage, adoption, or biological ties. 25 Their success in winning formal legal regulation culminated in the Supreme Court's embrace of marriage equality in Obergefell v. Hodges, 26 which is likely to once again increase the role of marriage in integrating individual intent with legal recognition of parentage for couples in intact unions.
At the same time, women have used the creation of families outside of marriage to create alternative families on the basis of a different type of private ordering. Nonelite couples are less likely to reach consistent understandings about their relationships before pregnancy, birth, or the assumption of parental roles. Instead, community norms order these understandings. Such norms treat a decision not to marry as part of a system that gives mothers more say vis-à-vis fathers outside of marriage than within it. While it is hard to describe these arrangements as "intent-based" in the context of relationships that often involve little formal planning, they are a form of private ordering in that they reflect choices made in accordance with community norms rather than formal institutions or publicly imposed mandates. When such couples appear in court, however, courts tend to impose policies that are not necessarily consistent with the parties' own choices or community norms. 27 These couples, who lack access to the family planning systems and lawyers who help inform elite practices, achieve their greatest autonomy in creating families of choice by staying out of court and often by staying away from each other.
Both of these systems are today under assault. The integration of marriage and elite planning is likely to weaken recognition of families on the basis of intent alone, 28 25. See NeJaime, supra note 20, at 1186, 1188-89. NeJaime considers intent and function together and contrasts them to biology and gender as a basis for assigning parental roles. Id. at 1247. This Article, however, treats intent and function as separate concepts, with "intent" referring to a plan to assume parental responsibilities or consent to a partner's assumption of parental rights at the time of child's conception and birth, while function refers to the actual assumption of parental rights and responsibilities after birth. As discussed infra note 148 and in the accompanying text, the distinction can become important as it is with respect to stepparents who assume a functional parental role but do not acquire equal parental status unless all of those involved consent to and go through with an adoption. In these circumstances, a custodial parent may well consent to the new partner's assumption of parental functions, without necessarily consenting to equal parental status, and the law that addresses stepparent status has historically recognized the distinction.
26. Obergefell v. Hodges, 135 S. Ct. 2584 (2015). 27. Carbone & Cahn, supra note 22, at 1186-87. 28. Indeed, it is arguable that to the extent LGBT couples and other couples using ART have received recognition as parents on the basis of intent, it has been intent together with a marriage-like relationship rather than intent alone. See K.M. v. E.G., 37 Cal. 4th 130 (2005) (acknowledging parenthood of a woman who contributed an egg to her lesbian partner despite trial court findings that and reforms are underway to reimpose elite family norms on non-elite parents, undermining their ability to create family terms on their own. However, one important group may crystalize reactions to these developments:
LGBT couples who reject marriage. They may illustrate why many couples view marital terms as inappropriate for their relationships, preferring, for example, something other than equally shared responsibilities for children. 29 For these reasons, LGBT couples who rely overwhelmingly on ART for reproduction may once again be important to forcing a reconsideration of legal standards that reflect elite and gendered assumptions about reproduction that do not hold for everyone.
The first Section of this Article will examine the interaction between the role of intent in the early assisted reproduction cases and its expanded role in securing recognition of same-sex partners. The second Section will show the rejection of intent in cases of unassisted reproduction, and the growing use of biology to assign parental rights and responsibilities in some areas of the country. The third Section will consider the potential impact of Obergefell on this dichotomy. Same-sex couples have led in the efforts to use intent as the lynchpin for the recognition of parentage. Now that samesex couples can marry, scholars are shifting their attention to those who choose not to marry. 30 Will these comparisons between married and unmarried couples redefine the role of intent in determining parenthood? Will they assume that married couples consent to an equal division of parental roles while unmarried couples do not? Or will they increase the pressure for equal treatment of married and unmarried parents, which ironically may place greater weight on the role of biology and adoption?
I. ART AND THE BIRTH OF INTENT-BASED PARENTHOOD
The earliest ART cases called attention to the distinction between use of the marital presumption as a presumption that a biological tie existed between father and child, and use of the marital presumption as an estoppel system that ratified the spouses' decisions to assume parental roles and prevented them from later changing their minds. 31 Historically, the marital presumption served as a presumption that the husband was the biological father of the child. The presumption could be rebutted through proof that the husband was impotent or "beyond the four seas," meaning he was not around at the time of conception, and thus could not have fathered the child. 32 The law, however, has often precluded testimony that could rebut the presumption, effectively the women intended the birth mother to be the sole legal parent where the women planned to raise the child together and in fact did so); NeJaime, supra note 20, at 1191. making it irrefutable. 33 For centuries, courts have ruled that the testimony most likely to rebut the presumption-testimony that the wife had been unfaithful-is inadmissible. 34 In cases where a man married a women who was already pregnant with another man's child, knowing that he could not be the father, courts often used estoppel principles to lock in the man's financial responsibility for the child at divorce. 35 Even today, some states rule out DNA tests that could establish paternity with certainty where the child's interests lie with the continuation of the husband's role as the child's father. 36 In these cases, the marital presumption, though starting as presumption of biology, served to ratify the intent to parent and the assumption of a parental role. 37 If intent were the only factor in determining parenthood, however, the marital presumption should have been applicable in the early assisted-reproduction cases. These cases involved artificial insemination by donor. Doctors inseminated women unable to conceive with donor sperm (often from medical students), and they usually did so with the husband's consent. 38 The husband and wife, through the marital presumption, were the legal parents, and no one else needed to know-unless a divorce occurred. 39 The first cases to challenge the husband's paternity came from the husbands themselves, typically where a husband at divorce wished to escape responsibility for a child to whom he was not biologically related. 40 The marital presumption did apply to these cases at the child's birth (that is, the father's name could be entered onto the birth certificate and he could assume a parental role without any action to establish paternity) and estoppel principles could, and in some cases, did, estop husbands who had consented to the insemination from later contesting paternity. 41 Nonetheless, given the indisputable fact of the husband's lack of biological paternity, the child might still be considered "illegitimate." 42 was not enough to establish legal parenthood. 43 The marital presumption might not be rebuttable where the courts kept the biological evidence out of the record, but not where the truth of paternity had been clearly established. 44 Together with adoption, 45 these cases represent the earliest efforts to separate parenthood from biology. Many state legislatures, sympathetic to the use of artificial insemination to aid infertile couples and concerned by the prospect of children left without support, chose to remedy the situation. 46 Today, the states take one of three different approaches to insemination by a donor. One group of states has adopted sperm donor laws that automatically terminate the parental status of the donor, so long as a doctor performs the insemination, and recognize the parental status of a consenting husband. 47 A second (and smaller) group of states severs the parental status of the donor only if the woman inseminated is married. 48 In these states, a woman can still be recognized as the sole legal parent if the donor cannot be identified. A third group of states has enacted no laws on the subject, but most of these states apply estoppel principles to prevent a consenting husband from later changing his mind. 49 As a practical matter, these states have used the principle of consent to establish the husband's parental status without biology or adoption, though some states continue to require both marriage and explicit consent to the assumption of a parental role. 50 Termination of the donor's status has also required express statutory authorization. 51 Intent alone, even if both biological parents agree, is ordinarily not artificial insemination during marriage was not legitimate child of marriage, although husband was still responsible for child support).
43. Id. at 408-09, 411-12 (presuming absent judicial or legislative intent to "modify the settled concept" of "the status of a child whose father was not married to its mother," "the historical concept of illegitimacy [of ] such a child remains in force and effect" and finding the husband's written consent to his wife's artificial insemination created an implied contract or equitable estoppel for support enough to terminate a man's responsibility for his biological offspring. 52 Instead, such termination typically requires statutory authorization, the contribution of the sperm to a doctor for insemination, and some indication of intent not to be a parent-which may be derived from the involvement of the doctor or from signing the appropriate consent forms. 53 Today, additional statutory authorization permits an agreement for one party to use jointly created frozen embryos after a divorce without imposing parental status on the other progenitor. 54 Motherhood, unlike fatherhood, has until the modern era never really been in doubt, and legal maternity has ordinarily corresponded with the facts of biology. The advent of gestational surrogacy has called this notion into question, and the first significant case to resolve the matter rested its decision on intent. 55 In Johnson v. Calvert, doctors implanted into Anna Johnson's womb an embryo created with an egg from Cristina Calvert and her husband's sperm. 56 When Johnson later claimed recognition as the child's mother, the California Supreme Court observed that both women satisfied the statutory criteria for motherhood-Johnson because she gave birth, and Calvert because she supplied the egg and, like a man who supplied sperm, could be recognized as a parent based on the genetic connection to the child. The court then held that "intent" was the "tiebreaker" and it ruled for Calvert on the basis of the parties' agreement that the Calverts would be parents and would raise the child. 57 Since then, while states have taken various approaches to gestational surrogacy and egg donation, intent has influenced the direction of California law. 58 The most influential (and unusual) case following Calvert was the In re Marriage of Buzzancas case. 59 The Buzzancas arranged for a surrogate to carry an embryo created by a donor egg and donor sperm. While the child was in utero, Mr. Buzzanca filed for divorce, and asserted 53. Id. Indeed, California law had initially assumed that any man contributing sperm for artificial insemination to a woman that was "not his wife" would not want recognition as a father, and the statute automatically terminated his parental status without specifically requiring consent to the termination of parental status. And women, in using sperm from a known donor, have in fact wanted security that parental status could be severed. See discussion of Jason Patric, infra note 124 and accompanying text. that there were no children born to the marriage. Although the trial court concluded that the child had no legal parents, the California Court of Appeal held that since the Buzzancas had engineered the situation, arranging for the child's birth and securing the termination of every other possible parent's legal status, they were the parents. Ms. Buzzanca thus received custody and Mr. Buzzanca owed support. The result was in effect an estoppel ruling: because the Buzzancas had arranged for the child's birth, they were estopped from denying parenthood. The court held, as a practical matter, that intent alone, without biological connection or adoption, conferred legal parenthood on the Buzzancas. 60 The Buzzanca case might have been limited to its unusual facts but for the actions of Governor Pete Wilson. At a time when he faced a tight reelection race, he ordered the state social services agency to stop approving second-parent adoptions, that is, adoptions by a second parent of the same sex. 61 State adoption law did not limit adoptions to married or to heterosexual couples, 62 and lower court judges had been allowing same-sex partners to adopt their partners' children. 63 These adoptions required a home study, and Wilson's edict effectively meant that the social workers would not approve these adoptions. While the courts could still permit them, in effect overruling the home study findings, the process became more difficult and more emotionally stressful.
LGBT couples began to look for another way to win recognition of their families, and they decided to use the Buzzanca ruling. 64 Many of the cases involved lesbian couples who had arranged for the birth of a child through use of artificial insemination by donor. 65 While the child was in utero, the partners would go to court and seek a declaration of parentage pursuant to the Uniform Parentage Act (UPA), which had also governed the Calvert and Buzzanca cases. 66 Some involved women who contributed an egg to their partner. 67 They argued that, as in Calvert, both women had a biological tie to the child, and a decision in accordance with their intent would recognize both women as mothers. 68 In other cases, only one woman was related to the child, but the couple argued that they had secured the termination of the parental status of the donor, just as the Buzzancas had, with the intent that the partner would become the second parent. 69 60. Id. at 1428. Doug NeJaime treats the case as using a combination of marriage and intent. NeJaime, supra note 20, at 1211 ("Marriage served as a way to understand and legally recognize the intent to parent."). The court, however, placed considerable emphasis on the Buzzancas' role in arranging for the birth and terminating other parents' legal status. Other cases involved women who used both an egg and sperm donor, and had no genetic connection to the child, though one of the two women gave birth. 70 Eventually the cases would include two men who arranged for birth of a child through use of one of the partners' sperm and a gestational carrier. 71 These couples all argued that intent, as evidenced by their actions in arranging for the birth of these children, established a foundation for recognition of their status as legal parents. 72 The courts agreed and issued what came to be called "UPA Declarations" that recognized such parents' parental status and provided court orders to enter both parents' names on the child's birth certificates. 73 The UPA declarations effectively replaced second-parent adoptions as the principal way same-sex couples established parental status in California.
In a parallel fashion, courts in other parts of the country came to accord parenthood to same-sex partners, without marriage, adoption, or biology, on the basis of consent and function. Wisconsin provided one of the earliest examples. 74 It recognized "de facto parents" who had assumed a parental role with the consent of an initial legal parent. 75 The initial parent had either adopted the child or, more typically, given birth through use of a donor, often with the two women jointly participating in the arrangements that led to the birth with the intention that they would jointly raise the child. Where the partner in fact assumed such a parental role after the birth, the courts extended recognition, granting the partner standing to seek custodial rights following a break-up. 76 The ALI Principles of Family Dissolution formalized recognition of this doctrine, grounding it in estoppel principles. 77 Other states recognized this type of parenthood by estoppel under a variety of labels. 78 These cases extended recognition to parents who either could not or did not wish to marry on the basis of a combination of function, that is, assumption of a parental role, and the consent and encouragement of the first parent to creation of the second parent's relationship with the child.
These doctrines, which started with cases addressing assisted reproduction, gained force as a way to recognize LGBT families in the era before Obergefell. Whereas the initial sperm donor statutes required marriage and consent to substitute a husband for a sperm donor as the child's legal father, the new group of cases dispensed with marriage and relied on intent alone. Many cases, as a practical matter, also relied on the severance of the donor's parental status either by operation of law or by the inability to identify the donor; 79 nonetheless a growing group of states found ways to ratify the parental status of a partner by choice.
These developments paralleled elite practices for those engaged in unassisted reproduction. Between the early nineties and today, unintended pregnancies fell by half for those earning above 200% of the poverty line. 80 Abortions remained higher, however, as a percentage of unintended pregnancies, for this group than for any other. 81 The average age of first marriage and first birth increased steadily not just for those with higher incomes, but also for college graduates as a whole, which meant they were older and more mature by the time they had children. 82 Intentional parenthood with self-conscious choices about getting pregnant, carrying the pregnancy to term, choosing a partner, and supporting that partner's involvement in the child's life came to characterize both the formal law and the informal norms of the group.
At the same time, however, legal parentage in the context of elite unassisted reproduction rarely turns on intent alone. Couples achieve more secure recognition of parentage on terms of their choosing by taking the additional step of formalizing their desired outcome according to a state-authorized procedure; for example, they might file adoption papers, sign ART consents, seek court-ordered birth certificates, 83 or get married. And when legislatures have sought to institutionalize practices such as artificial insemination by donor or gestational surrogacy, they typically establish formal requirements rather than make individualized determinations in accordance with the parties' specific intentions. 84 79. See generally In re I.H., 834 A.2d 922, 925 (Me. 2003) (holding that although notice to parents was required, it was not necessary to give notice to an anonymous sperm donor when biological mother and her "domestic partner" sought to be appointed as co-guardian with biological mother).
80. Legal institutionalization sets default rules: a husband 85 will be a parent unless someone challenges the marital presumption. Similarly, a sperm donor in Kansas who provides sperm to a doctor for insemination of a woman who is not his wife will not be a legal parent unless he specifically states a contrary intention in writing. Finally, during a divorce, a child's interests will be presumed to lie with continued contact with both legal parents absent a showing to the contrary. These provisions correspond to elite family norms, and sophisticated parties internalize the legal requirements and either establish conventionally married families or use a mix of alternative provisions such as adoption or private agreements to create families on terms of their own. 86 In this context, parenthood by intention became a workaround, ratifying the actions of couples like the Buzzancas or same-sex parents such as those in Elisa B. v. Superior Court, who created families that did not fit in the conventional world of unassisted reproduction. 87 With increasing acceptance of ART and LGBT parenting as well as the possibility of greater institutionalization of the practices, it remains to be seen what role intent will continue to play.
II. UNASSISTED REPRODUCTION AND PARENTHOOD BY IMPOSITION
Marriage has historically served to institutionalize unassisted reproduction, and it did so (and continues to do so) by establishing terms that order both spouses' understanding of the institution. After all, while unintended pregnancies are common, accidental marriages are harder to imagine. 88 And the process of getting married, with the requirement of a state-granted license and the custom of a ceremony before friends and family, helps create shared understandings. At one point, the rules associated with marriage created clear understandings about parenthood, creating all or nothing systems of recognition that linked paternity exclusively to marriage.
In accordance with this earlier body of law, a man who wished recognition as a legal parent needed to marry the mother. 89 If he did, he assumed the role as head of household in accordance with the gendered expectations of the time. If he did not, he forfeited a right to a role in the child's life. Kathy Edin and Tim Nelson have described this system of parentage as a "package deal" 90 : marriage and parenthood came together as a package, and men and women understood that in the face of an unplanned pregnancy, the couple were expected to marry or break up, with a break-up effectively ending the father's relationship to the child. Two parallel movements challenged this system, establishing parenthood regardless of intent (or marriage). The first sought to impose the responsibilities of parenthood on what were thought to be absent fathers who had abandoned their children. 91 Over the course of the eighties and nineties, Congress repeatedly created incentives for the states to streamline paternity establishment and improve child support collection efforts. 92 With the expansion of public benefits in the sixties and early seventies came an effort to hold the "real culprits" responsible: the supposedly ne'erdo-well men who had fathered the children receiving state support and then abandoned mother and children. The system stigmatized the available benefits and conditioned them on the mother's cooperation with the state in establishing paternity and securing child support. Driven by federal efforts to minimize costs, the regulations eventually produced a much greater degree of national standardization in paternity establishment and child support enforcement than in other areas of family law. While the efforts began in the seventies, they did not fully bear fruit until the nineties. Between 1992 and 2010, the number of paternity establishments tripled. 93 The most important innovation involved state recognition of Voluntary Acknowledgments of Paternity, often referred to as "VAPs." 94 VAPs created a process where unmarried fathers and mothers could sign a recognition of paternity in the hospital at the time of the child's birth. By law, these documents have the same force as a paternity judgment. 95 Once signed, they are rarely set aside, 96 although the men may later challenge paternity if they believe that they have been duped into supporting a child 91 . In accordance with the earlier system, a pregnancy prompted a decision to marry or break up. As nonmarital births became more common, however, unmarried mothers and the fathers of their children often moved in together or maintained a relationship. The Fragile Families studies dramatically changed the image of nonmarital families through research showing that the majority of unmarried fathers were living with the mothers at the time of the birth, and the majority remained involved with the child for at least a period after the break-up. to whom they are not biologically related. 97 The couples who signed these documents clearly agreed to one thing: acknowledgment of the father's biological relationship to the child and establishment of the father's legal paternity. Unlike the marital presumption, however, these acknowledgements were not part of a broader, community-based set of understandings about what roles the mothers and fathers would assume in the child's life. 98 Instead, the system altered the default terms that governed such relationships. The older system had produced agreements to marry by stigmatizing single women who gave birth and denying unmarried men a role in their children's lives. As the number of single parents increased, the new system sought to increase the fathers' financial responsibilities. Yet, over time, decisions not to marry became more complex than the story of deadbeat dads deserting the women they impregnated. Women, as well as men, became warier of marriage, and the majority of nonmarital fathers provided at least some support to their children. 99 Within this system, however, the fathers could be subject to punitive and counterproductive state actions for support, even if fathers and mothers had other understandings, 100 and they could be liable to mother-initiated support actions, even if the mother had agreed to treat the father as a sperm donor who would have no liability for support. 101 These results did not necessarily reflect the parties' intent or institutionalization of their relationships in a manner likely to produce an agreement. 102 Instead, they involved the imposition of parenthood irrespective of intent.
97. Id. at 1306. In addition, in at least nineteen states a man is presumed to be a legal father if he lives with the mother and holds out the child as his own. Id. at 1318.
98. Edin and Nelson note that, as a practical matter, unmarried fathers saw the mother as a "gatekeeper," who controlled access to the child, and often limited fathers' participation or conditioned it on contributions to the mother to a greater degree than the fathers liked. EDIN & NELSON, supra note 89, at 208, 214. 99. Among cohabitants between the ages of eighteen and twenty-nine who had not graduated from high school, for example, the women are much less likely than men to indicate that they expected to marry their current partner (forty-seven percent compared to sixty-seven percent of the men). Kay 102. Fathers and mothers do report, however, some understanding of community-based default rules that treat mothers as primary parents absent marriage. See EDIN & NELSON, supra note 89, at 169 (referencing a mother as a gatekeeper).
The second change away from the older system involved expansion of unmarried fathers' custodial rights. Starting in 1972, the Supreme Court chipped away at the complete refusal to recognize unmarried fathers as parents. 103 That year, in Stanley v. Illinois, it held unconstitutional an Illinois law that accorded Peter Stanley, an unmarried father who had lived with his four children and their mother off and on for eighteen years, no recognition as a parent when the mother died, instead placing the children in foster care. 104 The Court struck down the statute as violative of the Fourteenth Amendment's due process and equal protection clauses, finding that Illinois had incorrectly presumed that all nonmarital fathers were unfit parents. 105 In the seventeen years following Stanley, the Supreme Court struggled further with the question of whether fathers have a constitutionally protected right to a relationship with their children. 106 In this line of cases, the Court held that an unmarried biological father who had assumed the responsibilities of parenthood was constitutionally entitled to recognition, but it stopped short of saying either that the father's rights rested on biology alone or that the mother was compelled to allow a father who wished to assume parental responsibilities to do so. 107 The Court rejected the unequal treatment of fathers on the basis of marriage, but it has never held that recognition of unmarried fathers turned either on the father's desire for recognition in itself or that it necessarily rested on the mother's consent to the father's involvement. 108 Instead, the Court, while mandating some recognition for unmarried fathers, left these thornier issues to the states. In Lehr, the Court held that the biological relationship between a nonmarital father and a child does not warrant constitutional protection unless the father had developed a substantial relationship with the child. Id. at 261-62. Because Lehr had neither provided support nor lived with the child, the state's interest in protecting the child outweighed the putative father's interest in blocking the adoption. Id. at 265. Dissenting Justices White, Marshall, and Blackmun characterized the putative father's rights quite differently. They noted that Lehr had attempted to establish a relationship with his child but that the mother had concealed her location from him, thereby thwarting him in his efforts to visit. Id. at 268-69 (White, J., dissenting). "The 'biological connection' is itself a relationship that creates a protected interest." Id. at 272.
For a summary of these cases, see JUNE CARBONE, FROM PARTNERS TO PARENTS: THE SECOND REVOLUTION IN FAMILY LAW 164-79 (2000).
108. See Janet L. Dolgin, Just A Gene: Judicial Assumptions About Parenthood, 40 UCLA L. REV. 637, 667-68 (1993) (reviewing post-Stanley decisions and concluding that the Court rested on establishment of a "unitary family").
109. The Supreme Court's more recent decisions continue to reference this conclusion. Even dissenting Justices Sotomayor, Ginsburg, Kagan and Scalia opined: "Although the Constitution does not compel the protection of a biological father's parent-child relationship until he has taken steps to cultivate it, this Court has nevertheless recognized that 'the biological connection . . . offers the natural Since then, the paternity statutes inspired by the efforts to increase child support enforcement have also made it easier for unmarried fathers to receive greater recognition. 110 Many of these fathers have in turn sought greater custodial rights. 111 While the likelihood that a father has a custodial order correlates both with marriage and with the father's income, 112 custodial laws are rarely explicit about taking marriage into account. 113 The single most common state provision to address unmarried parents directly, adopted in fifteen states, presumptively awards custody of a child born to unmarried parents to the mother alone, 114 but if a father establishes paternity and challenges custody, most custody statutes do not distinguish explicitly between married and unmarried parents. 115 Instead, in every state, the courts apply a best interest of the child determination that favors casespecific determinations, 116 and many states presume that the child's interest lies in continuing contact with both parents. 117 Like parenthood by imposition in the context of child support, these custody laws constitute a type of parenthood by imposition on unmarried custodial parents who have assumed primary responsibility for their children. Married parents effectively consent to the inclusion of the other parent as an equal partner in childrearing, and the judicial insistence on promoting the continued involvement of both parents following a breakup can be seen as an implementation of the mutual assumption of responsibility for father an opportunity that no other male possesses to develop a relationship with his offspring. ' children within marriage. 118 Ethnographic studies, however, describe unmarried parents as giving mothers greater authority over children in the event of disagreement. 119 In poorer communities, unmarried fathers' relationships with their children occur in the context of the contingent relationships they negotiate with the mothers, and studies indicate that the father's continuing relationship with his children depends on how he manages the relationship with the mother. 120 The access to the child that the mother allows often depends on the father's willingness to cooperate with the mother and assist financially and socially with the child when she needs help. 121 And women encourage the greater involvement of the men who contribute to their children, either financially or otherwise, and often form new relationships when the father does not remain involved. 122 Women try to create stable environments for their children and are frustrated when the men cycle into and out of familial life. 123 Yet, unmarried fathers who have the resources to fight for greater custodial rights have become more likely to prevail. The courts may threaten the custodial parent with the loss of custody in the absence of support for the child's relationship with the other parent. 124 The result reflects changing elite norms, which treat parents as equally entitled to a role in the child's life. But the same outcomes destabilize community norms in poorer communities, which entrust the mother with primary responsibility for the child's welfare in the context of unstable relationships. Consider the case of actor Jason Patric and his onetime girlfriend, Danielle Schreiber, which involves a clash between the intent-based norms of the elite and parenthood by imposition more typical of non-elite relationships. 125 The case illustrates the difference between parenthood based on intentions established at birth versus function occurring after birth, without the two parents necessarily agreeing on the nature of their relationship.
In the case, Schreiber, after her relationship with Patric ended, wished to have a child, and Patric consented to provide sperm for conception through in vitro fertilization. 126 At the time he contributed sperm and at the time of the child's birth, Patric indicated that he did not want to be recognized as a father, his name did not appear on the birth certificate, and Schreiber brought the child home from the hospital as a single parent. She and Patric later resumed their relationship, although on a longdistance basis. It ended with Schreiber receiving a domestic violence restraining order against Patric, and Patric seeking parenting time with their son, Gus. 127 Schreiber argued for application of the laws governing sperm donation, which would have focused on the parties' intent at the time of the donation to Schreiber. 128 So long as Patric was seen as a donor, who contributed sperm for in vitro fertilization in a doctor's office, Patric's written intention not to be a father should have prevailed. 129 In that case, he would lack standing to seeking parenting time with Gus. Such a result would have been consistent with elite norms that emphasize planning and defer to the parties' agreements about the terms of their relationships.
Patric, however, argued for a result based on function and on state policy favoring two-parent families. 130 He maintained that once Schreiber allowed him to develop a relationship with Gus and he was able to "receive[ ] the child into his . . . home," a different body of law recognizing Patric's paternity prevailed. 131 And, as a legal parent, Patric enjoyed a strong presumption that the child's interest lay with the continuing involvement of both parents.
Patric and Schneider certainly count as elite actors, and their ability to pursue highprofile litigation into the appellate courts exceeds the means of less prominent parents. Moreover, their saga differs from most accounts of parenthood by imposition in an important respect: Gus's birth, if not their relationship, was intentional in every way. Yet, once Schreiber opened the door to Patric's formation of a relationship with Gus, their mutual intent at the time of the child's birth no longer prevailed; instead, Patric became a father with parental rights comparable to hers, even though the result contradicted the parties' expectations at the time of Gus's birth and Schreiber's expectations as to the status of their relationship.
III. A NEW INSTITUTIONALIZATION OF PARENTAL RIGHTS AND OBLIGATIONS
Both the rise of parenthood by intent alone and the rise of parenthood by imposition reflect policies that seek to facilitate recognition of two-parent families with more than one adult assuming responsibility for the child. In the case of parenthood by intent alone, the policies reflected the inability to marry; in the case of parenthood by imposition, the policies reflected the declining role of marriage in ordering parental relationships. In both cases, however, the question going forward will be whether changing legal doctrine effects a degree of convergence. Will the courts-and societycontinue to insist on recognition of more than one parent and, if so, will that recognition turn on formal systems tied to marriage and VAPs or informal systems dependent on function?
The birth of parenthood by intent alone arose from the desire to recognize a new set of parental relationships: those arising with the separation of parenthood and biology and the emergence of new sets of parents, who were raising children together, but who could not marry. 132 These developments have led to new doctrines that expanded recognition of parental status outside of marriage, as courts and legislatures sought to support the two-parent model of parenthood these parents had adopted. 133 The creation of parenthood by imposition is rooted in a different set of developments; the growing number of unmarried parents, stereotypically poor, who do not necessarily plan their pregnancies, drift into and out of relationships, and often find support for their children difficult or in doubt. 134 Since the late nineties, these couples have seen their unintended pregnancy rates rise substantially, access to abortion fall, and fathers' income become less reliable. 135 During the same time period, cohabitation has 132. Indeed, one of the reasons that the Supreme Court gave for adoption marriage equality was the impact on children of their parents' inability to marry in light of marriage's role in securing community recognition. Obergefell, 135 S. Ct. at 2597 (noting marriage involves affirming the couples' commitment to each other before their community); id. at 2600 (observing that marriage establishes a concord with other families in the community); id. at 2601 ("Marriage remains a building block of our national community."); see also NeJaime, Marriage Equality, supra note 20, at 1186 (documenting how LGBT advocates sought to establish parentage based on intentional and functional relationships). increased. Fewer unmarried mothers are truly single; instead, they are typically living with the fathers of their children in relationships that involve varying degrees of commitment. 136 The law that governs nonmarital parents often proceeds from disapproval of their choices 137 and a desire to impose the two-parent norms of the elite. At the top of the socioeconomic scale, families tend to be fairly traditional; that is, parents overwhelmingly marry before they have children, divorce rates are relatively low, husbands tend to have higher incomes than their wives, and children are overwhelmingly raised within two-parent families. 138 The rate of unplanned childbirth is less than one-fifth that of poor women, and the rate of usage of assisted reproductive technology is almost twice as high as for low-income women. 139 Gay married couples, who are likely to use surrogacy to become parents, have even higher incomes than heterosexual couples, and are more likely to be highly educated. 140 These two groups accordingly approach family formation in fundamentally different ways.
Both of these developments-recognition for LGBT parenthood and the increasing rate of nonmarital parenthood-contribute to what has been called the "deinstitutionalization of marriage"; that is, the decline of the traditional institution that guided behavior in ways that aligned prospective parents' reasonable expectations of each other. 141 Yet, ironically, the success of efforts to win recognition of marriage equality calls into question continued reliance on intent as a way to govern alternative families. 142 Moreover, it is the success of unmarried women in achieving a measure of autonomy that has led to intensified calls to increase men's custodial rights-and to reimpose a two-parent model in the process. 143 This Section of the Article examines the likely impact of marriage equality on the role of intent in assisted reproduction cases and the corresponding impact of parenthood by imposition on unassisted parenthood. The Section concludes that any greater emphasis on the formalities of parenthood, whether through in vitro fertilization consent forms or post-birth VAPs, will require greater attention to informal norms and alternative dispute resolution to succeed in linking parents to children. 
A. Marriage Equality and the Role of Consent
With the ability of LGBT couples to wed and statutory regulation of at least some aspects of ART, the courts will have to revisit the relationship between marriage and parenthood and consider the continued vitality of consent-based doctrines. 144 In doing so, they will almost certainly apply the marital presumption in some form to same-sex couples-and in the process determine what role intent plays in conferring parenthood.
The marital presumption today, which no longer serves solely as a presumption of biology, reaffirms the connections between marriage and parenthood. That is, it makes parentage an "opt-out" status that automatically confers parental status on the spouse of a birth mother, and treats both spouses as equally responsible for the children born into the marriage. As an opt-out status, the presumption, both legally and practically, does not require spouses to take any action for both to receive recognition as parents, and their legal status continues unless someone takes action to challenge this status. 145 Custody and support laws then assign equal responsibility for the child to both parents and presume it is in the child's interests to remain in continuing contact with both following a divorce. 146 In contrast, if a woman already has a child at the time of the marriage, and then marries a spouse who is not the child's legal father, the spouse assumes the status of stepparent, 147 a status that does not confer equal rights and responsibilities with the initial legal parent. 148 With the ability of same-sex couples to wed, courts will have to decide, first, how to apply the marital presumption, and second, what happens to couples who do not marry. In the process, intent is likely to be a factor that acts together with the new understandings of marriage, rather than as an independent principle. That is, a same-sex spouse should be presumed to consent, on the basis of the marriage, to assume a parental role with respect to her spouse's children, and the question will then be to determine when (if at all) such presumed consent can be rebutted.
The first question, whether the opt-out system used for opposite-sex married couples applies to same-sex couples, should have been relatively straightforward 149 146. See DiFonzo, supra note 117, at 215-17. 147. Indeed, the result may be true even if the spouse is the child's biological father. See Carbone & Cahn, supra note 3, at 225 (describing Utah case upholding marital presumption and husband's continuing paternity even where mother later married biological father and they jointly raised the child).
148. Where the courts have granted visitation to stepparents on the basis of the functional relationship with the child, they typically stop short of granting equal decision-making or custodial rights with the primary parent. See, e.g., McAllister v. McAllister, 779 N.W.2d 652, 662 (N.D. 2010) (granting the birth mother "decisionmaking responsibility and primary residential responsibility," while the former stepfather (as psychological parent) and the biological father were each granted visitation).
149. Jurisdictions can change their parentage statutes to apply the preemption explicitly to same-sex couples. See, e.g., D.C. CODE § 16-909(a-1)(2) (2015) ("There shall be a presumption that a woman is the mother of a child if she and the child's mother are or have been married, or in a domestic partnership, at the time of either conception or birth, or between conception or birth, and the child is even prior to the Supreme Court's opinion in Pavan v. Smith 150 , many courts had said yes. 151 This means that two same-sex spouses will be treated as parents of a child, without the need to take some action, such as adoption, to secure legal parenthood. 152 The question of what role intent will play in these decisions, however, remains to be seen. Same-sex couples, of course, need to involve third parties in order to have a child, and courts could rely on the laws governing sperm donation and surrogacy to require couples to expressly establish intent in order to acquire parental recognition. 153 It seems more likely, however, that the courts will use marriage to ratify two-parent families, without requiring a specific showing of intent. 154 As lower-court decisions in other states have observed, the distinction between the marital presumption and the sperm-donor statutes is important because many 152. Some states, of course, will fight this conclusion, but unless the Supreme Court reverses Obergefell, their grounds for doing so, consistent with equal protection principles, will be limited. In Georgia, same-sex couples had to sue to get their names jointly entered onto a birth certificate in accordance with the marital presumption. See, e.g., the lower courts' opinions in Smith v. Pavan, No. CV-15-988, 2015 WL 9259516, at *3, *4 (Ark. Dec. 10, 2015) (recognizing lower court order holding state statute preventing recognition of same-sex couples to be unconstitutional, but staying application to other courts during appeal). In Pavan, the Supreme Court relied in part on the fact that opposite-sex spouses could establish parenthood through consent to assisted reproduction using donor sperm and thus, the refusal to extend the same principle to same-sex couples violated equal protection. In an Alabama case, the couple had adopted outside of the state, and the Supreme Court required the state to grant full faith and credit to the Georgia adoption. See V.L. v. E.L., 136 S. Ct. 1017 (2016). Indiana is resisting application of the marital presumption to same-sex couples, arguing that the marital presumption can always be rebutted by a showing that a spouse is not a biological parent, and therefore the presumption should not be applied at all to same-sex couples since the lack of a biological tie by one of the women is self-evident. This result, however, would suggest that third parties have the right in Indiana to rebut the presumption as well in cases of different-sex spouses, and that different-sex spouses who use artificial insemination by donor would not be entitled to recognition as parents absent adoption. See spouses fail to comply with the statutory requirements. 155 The marital presumption in these cases serves as a cleanup doctrine to get around technicalities that would otherwise leave children with only one legal parent. 156 Both of these doctrines can be said to rely on intent in some sense. It is just that the marital presumption, in the context of samesex couples, presumes that marriage means consent to the assumption of equal parent rights and responsibilities for children born into the union, while gamete donor laws require proof of consent to the specific act of insemination before the courts will recognize the parental status of a party who is not biologically related to the child. 157 In contrast, same-sex partners who do not consent to their spouse's production of a child will differ from opposite sex couples in that they will ordinarily know whether their spouse conceived a child without their consent. Husbands may never find out that their wives cheated on them, or they may discover the truth years later. Same-sex couples will presumably know, perhaps from the moment of conception, whether or not they consented to the pregnancy. 158 Husbands who find out that their wives have a child with someone else can choose to rebut the marital presumption and, if they act promptly, DNA tests in many states may seal the matter. 159 A same-sex spouse will ordinarily have a similar opportunity to make a much more considered decision about whether to assume a parental role if a spouse has a child without their consent, and if they say no, to avoid liability for child support. 160 If, however, a same-sex spouse wishes to exercise custodial rights over the objection of a biological parent, their relationships will be governed by state policy, not 157. Even then, some states will acknowledge parentage only where the donation is to a married woman. See supra note 48 and accompanying text.
158. In at least one case, however, a woman who consented to her partner's insemination later found that her partner had in fact conceived the child through intercourse with the man who had agreed to be a donor. In this case, the court concluded that the sperm donor laws did not apply, and remanded for a determination of whether all three should be recognized as parents. See, e.g., S.M. v. E.C., No. F065817, 2014 WL 2921905, at *2, *31 (Cal. Ct. App. June 27, 2014) (recognizing a same-sex couple as parents, but remanding for consideration of whether the biological father, who had an affair with the biological mother and who later planned to marry her, should also receive recognition as a parent).
159. States vary considerably in how they apply the marital presumption; nonetheless, if the husband acts promptly to divorce the wife or disavow paternity soon after discovering the truth about paternity, he will not ordinarily be liable for support even in states that otherwise adhere fairly strictly to the marital presumption. See, e.g., State, Dep't of Children & Family Servs. ex rel. A.L. v. Lowrie, 167 So. 3d 573, 589-90 (La. 2015) (recognizing the biological father's liability for support despite recognition of the mother's husband as a legal parent).
160. This assumes, however, that the birth mother wishes her spouse to play such a role. See, e.g., S.M., 2014 WL 2921905, at *2. As states move towards gender-neutral ART statutes, a lack of consent by a spouse should be evidence of a lack of intent to serve as a parent.
by intent. After all, such cases typically involve a conflict between a biological parent and a spouse who both intend to be parents to the exclusion of the other, and a birth mother whose intent may change over time. In these cases, the states vary considerably in the respective weight they give to biology, marriage and function. Consider, for example, what to do with parenthood where a lesbian spouse has an affair with a man, reconciles with her wife, and both the wife and the biological father seek recognition as a parent. An intermediate court in New York recognized the father over the wife "based on essential biology." 161 The opinion is sure to be controversial, but the case cannot be resolved on the basis of intent (the three parties certainly differed in their intents at the time of conception and birth to the extent that they clearly thought about parentage at all). Instead, the states split into three groups.
Some states, such as Missouri, have staked out a strong stance that children's interests lie in a relationship with both biological parents, and Missouri has made it difficult for mothers, for example, to place children for adoption without the father's consent. 162 Where a biological father wishes to contest the marital presumption, these states grant him standing to do so. 163 He would win in a case like that in New York, whether the spouses were same-sex or opposite-sex. 164 As a practical matter, therefore, the Missouri courts established a default rule that encourages fathers' rights and involvement. Intent matters only where the biological father consistently supports the mother's course of action. These decisions are gendered-the courts believe it is important for a child to have a relationship with the biological father-but marriage makes relatively little difference. Marriage equality is thus unlikely to change the outcome of these cases; the biological father is likely to prevail against either a husband or a wife who is not genetically related to the child.
In states like Louisiana, Michigan or Utah, the courts place more weight on marriage and would ordinarily recognize the spouse over a biological father, where the spouse wishes to play a parental role. 165 Marriage, rather than biology, plays the more important role in these states. 166 As a practical matter, therefore, the agreements that matter are those of a married couple to accept joint responsibility for a child. The mother must allow the husband to assume such a role and the husband must consent to do so, but once they do, the courts honor their agreement. Michigan has recently extended these principles to same-sex couples so long as they are married 167 and Louisiana has indicated that, with respect to custodial rights, the marital bond is sufficiently important that the husband remains a legal father even when the biological father is assigned responsibility for support. 168 In these states, marriage and function, but not biology, govern.
In states like California, the courts give more weight to function, preferring a person who has assumed a parental role over someone who has not. As a practical matter, therefore, California would favor the two women, though today California could also recognize all three. 169 California applies exactly the same principles to unmarried couples and does not ground this doctrine in the consent of the adults; the assumption of the functional role is more important than the parties' intentions at the child's birth. 170 Nonetheless, it is hard to imagine a second adult establishing a relationship with a child without the permission of the custodial parent. Jason Patric, after all, saw Gus only with Danielle's permission; the fact that she did not realize that his limited contact could lead to a basis to legal parenthood did not matter to the California courts. 171 What these states' doctrines have in common is that, at least in hard cases such as that of an affair within marriage, they decide parentage in accordance with their definition of state policy, rather than a more hands-off notion of deference to private 165 . Indeed, Wendy G-M. v. Erin G-M., 985 N.Y.S.2d 845, 861 (Sup. Ct. 2014), reached the same result with the court in that case, opining that: "The pervasive and powerful common law presumptions that link both spouses in a marriage to a child born of the marriage-the presumption of legitimacy within a marriage and the presumption of a spouse's consent to artificial insemination-apply to this couple. apply where a woman donated egg to her partner, agreeing that the birth mother would be the sole legal parent, but that they would raise the child in their joint home).
171. Carbone, supra note 84. See also In re Jesusa V., 32 Cal. 4th 588, 605-10 (2004) (applying similar principles to mother who separated from her husband and entered into a new relationship with father of the child). In deciding parentage of that child, the court concluded that the fact that the mother allowed the husband post-birth contact with the child was sufficient to allow recognition of the husband, rather than the biological father, as a legal parent in light of the weightier considerations of policy and logic. Id. decision-making. 172 These policies result in determinations of parenthood-or the denial of parenthood-by imposition for at least one of the parties. While the more mundane applications of the marital presumption correspond more closely to the parties' presumed intent, they too reflect state policies about marriage-and formalism-rather than deference to the parties' desires. Both sets of cases set the stage for revisiting parenthood by imposition for unmarried couples. The policies in the marital presumption cases, while they may seem to be about marriage, in fact are about the failure of marriage to align behavior and intention, and thus the courts fall back on state policies that reflect policies similar to those that apply to the unmarried. 173 
B. Parenthood by Imposition and the Survival of Autonomy
If same-sex couples have achieved hard-sought recognition of their relationships, unmarried couples are under assault. They face less effective access to birth control, with their unintended pregnancy rates rising over the last decade and a half, and greater restrictions on their access to abortion. For college graduates, abortion is still an important factor in holding the line on childbirth with the wrong person, in the wrong circumstances. 174 Abortion has declined as a factor for less-educated woman. 175 Poor and less-educated women have also become less likely to marry, even though they would ideally like to do so, in large part because it has become harder to find a man worth marrying. 176 Fifty percent of poor women's intimate relationships break up at least in part because of domestic violence, 177 and even where disqualifying behavior such as domestic violence is not an issue, unmarried couples report that the instability in their lives that comes from insecure employment, unstable income, substance abuse, 172. New York ordinarily decides marital presumption cases in accordance with the child's interests. See Shondel J. v. Mark D., 853 N.E.2d 610, 612-13 (2006). It would not have been out of line with cases involving heterosexual couples if the court had recognized the child's interest in a relationship with a biological parent given the fragility of the marriage (if true) or the child's inevitable curiosity about his or her biological origins. The case, however, in talking about deprivation about the child's right to have a "father" seemed to value heterosexual parents more than same-sex ones. This conclusion seems inconsistent with the traditional role of the marital presumption in prizing marital unity over biology.
173. Indeed, Missouri's pro-biology, pro-father doctrines and California's pro-function doctrines produce the same results whether the parties are married or not. And while the stronger marital emphasis in Louisiana, Utah and Michigan does produce different results for the married (see Stankevich v. Milliron, 313 Mich. App. 233 (2015)), they do so in accordance with the privileging of some decision-makers over others. Thus, the husband who wishes custodial rights prevails over the biological father even when the mother has married the biological father and prefers him as a parent, but the husband who is not genetically related to the child who does not wish to pay support prevails over the mother in divorce actions. Carbone & Cahn, supra note 3, at 220, 225.
174 and involvement with the criminal justice system, undermines their relationships. 178 Moreover, unmarried relationships, in part because they do not involve the same commitment as marriage, are more likely than marriages to end because of sexual jealousy or other forms of mistrust. 179 In the face of these difficulties, women paired with unreliable men find marriage to be a bad deal. It does not reflect the realities or the understood terms of their relationships. While elite male cohabitants express more reservations about marriage than their female partners, the least educated women express more reservations than middle-class women or their male partners about the trajectories of their relationships. 180 A major difference between married and unmarried relationships (and for the reservations of working-class women) is the ease of exit. Women initiate two-thirds of all divorces, and less-elite women initiate even more. 181 The party initiating a divorce bears the burden and expense of going to court and following through with the proceedings. In addition, if there are children born within the relationship, the court order will include-and no judge will grant a divorce without-a custodial order allocating the children's time with both parents. 182 Working class women cite the difficulty of getting a divorce as a reason for wariness about marriage. 183 In contrast, if a nonmarital relationship ends, nothing happens: one party simply moves out. Custody typically remains with the mother and if the father wishes to see the children over the mother's objections, he needs to go to court and get an order. Relatively few unmarried men do so. 184 In this context, staying unmarried allows couples to craft relationships of their choosing-if they stay out of court. 185 To be sure, unmarried cohabitants are less likely to agree on the terms of their relationships than the married, but community norms do assign default rules and expectations, and they differ from the formal law. As a practical matter, mothers retain custody in accordance with a single parent, primary custody model that used to be the norm at divorce as well. Fathers expect to maintain a relationship with their children, and feel strong community pressures to do so, with African-Americans and Latinos more likely to have internalized such norms than whites. 186 Yet, the fathers also recognize that they have to work with the mother in order to do so. Mothers expect that the fathers will assist with the child, contribute time and money, show respect for the mother and her parenting preferences, and stay out of the way of the mothers' new relationships. Some mothers, of course, do not wish to maintain the fathers' relationship with the child, 187 and some wish to have their current partner replace the biological father in the child's life, in a manner not so different from the marital presumption cases. Yet, the majority of these families are in fact two-parent ones, with parents who work out their relationships in accordance with their respective circumstances and are able to reach resolutions influenced by community expectations. The fathers in these relationships have become increasingly likely to sign VAPs that establish their legal relationship to the child, but the piece of paper is less important to these relationships than the understandings of the adults. 188 Legal interventions and proposed reforms to strengthen recognition of unmarried parenthood tend to disrupt these arrangements. A growing number of scholars have called for treating married and unmarried couples alike, 189 increasing the support for parenthood by imposition, and the Obama Administration called for reforms that would make it easier for unmarried men to get custodial orders. 190 These efforts tend to impose a two-parent model on couples who have chosen a somewhat different set of terms; yet, reformers often seek explicitly to eliminate many of the legal distinctions between married and unmarried couples. 191 The results change the balance between couples in these relationships, and often produce effects that do not reflect either the couples' intent or community norms.
First, the law has attempted to make legal parenthood for unmarried couples much easier to opt into. The Clinton Administration in the nineties wanted to ensure two parents for every child, and put the VAP system in place in an effort to facilitate paternity establishment while the mother was still in the hospital. 192 This system has in fact succeeded in dramatically increasing the rate of paternity establishment. 193 In principal, establishing the facts of paternity is useful and appropriate. The process of paternity establishment, however, does little to encourage couples to reach agreement on the terms of their relationships while it subjects them to the imposition of statesanctioned relationship terms, including support and custody terms different from the ones to which they might agree on their own.
Second, new reforms seek to make it easier for noncustodial fathers to have access to their children. Some propose making custodial and child support orders more routine, making it easier for courts to address the two in the same proceeding, and for unmarried fathers to get custodial rights soon after the child's birth. 194 These proposals tend to assume that all fathers should be involved with their children, custodial mothers obstruct such efforts, and fathers without such orders do not have enough contact with children. 195 Third, the law that applies to these couples tends to treat mothers and fathers equally, even where one has assumed primary responsibility for the child since birth. 196 These proposed reforms tend to impose the middle-class norms associated with reproduction (and ordinarily implemented through marriage) on everyone else. They ignore the circumstances of non-elite reproduction, which often involve couples who do not have a stable working relationship and who tend to involve more unequal assumptions of responsibility for childrearing. 197 Moreover, they disrupt the parties' informal arrangements where custodial parents often trade access for needed support. As we noted above, the child support literature indicates that child support enforcement efforts reduce father involvement both in the form of contact with the child and in terms of his total contributions to the child's support. 198 Greater custodial rights might also disrupt the balances in the existing system, giving the greatest power to those who seek to control the other parent. At their core, the proposals seek to expand and extend parenthood by the imposition model that once functioned by coercing parties into marriage and today coerces them into shared parenthood, irrespective of intent or the informal community norms that shape parental expectations. 195. See Huntington, supra note 30, at 195 (observing that to "maintain the new relationship, it was easiest for the mother to keep the father away from the family").
196. See DiFonzo, supra note 117, at 216 (observing that "the most significant trend in contemporary child custody law is toward greater active involvement by both parents in continued child rearing after separation").
197. As we have noted elsewhere, the circumstances in which couples have the most unequal relationships (and where marriage makes the least sense) are when one parent is both the primary wage earner and the primary caretaker. In these cases, the imposition of equal rights and responsibilities typically means that the resources the higher earning parent is using to care for the child have to be split with the other parent. 198. Harris, supra note 121, at 165-66. 199. At the same time, it also does nothing to increase the ability to make reproduction more intentional.
C. Same-Sex Couples and Decisions Not to Marry
If conventional norms shape marriage and courts increasingly apply the same norms to parental relationships outside of marriage, what is likely to be the future of nonmarital relationships? The answer may be that just as LGBT couples are changing the legal definition of what marriage means, so too may they change the nature of what it means not to marry.
On the one hand, now that same-sex couples can marry, some of the doctrines that have permitted recognition of parental partnerships outside of marriage may disappear. 200 On the other hand, LGBT couples highlight some of the reasons that couples choose not to marry in ways that challenge the gendered assumptions that apply to other couples. Katherine Franke in Wedlocked, provides an example that may change the ways we think about the exchanges at the core of relationships. 201 Franke described two men, Fred and Melvin, who lived together during a period when they could not marry. 202 They arranged for the birth of a child through use of a surrogate and raised the child together. 203 When the child was seven, they decided to marry after the state in which they lived changed the law to permit them to do so. 204 They also signed a premarital agreement providing that Fred would have primary custody, while Melvin would have limited visitation and support equivalent to no more than twenty-five percent of their combined responsibility for the child. 205 Franke's response is to ask, "Why marry?" And it is a good question. 206 Marriage today presumes that spouses assume equal rights and responsibilities for children, and this type of agreement is almost certain to be unenforceable unless the couple affirms the agreement on their own in settling a divorce action. The more interesting question is what the agreement reflects.
Gendered divisions of responsibilities trade a higher income (typically the man's) for a larger share of domestic responsibilities (typically by the woman). With two men, differences in income do not necessarily stem from the assumption of domestic responsibilities, and an assumption of greater childcare responsibilities by one of the parties may simply indicate greater attachment to the child. Why not ensure that the custodial relationships at divorce reflect the parties' respective views about the importance of time spent with the child? Within marriage, the answer is that the institutional norm has become an assumption of equal responsibility for children and it is inconsistent with the ordinary assumptions of what marriage is about. Within gendered relationships, the concern is that the child will either be deprived of needed resources from the higher-earning parent, or that the parent with the closer relationship with the child will be tempted to exchange custodial time for needed support.
CONCLUSION
Recognition and support for a variety of families requires both better ways to encourage parental agreement and greater respect for parental agreements where they do occur. And for the law to fully support a variety of families, it must also recognize that parentage comes in a variety of forms without insisting that all of them be equal to each other. In order to create such as a system, it is necessary to understand how parties' intentions correspond to formal institutions such as marriage and adoption.
Obergefell creates an opportunity to revisit these issues. Same-sex marriage is likely to mean an opt-out system in which the principal basis to opt out will be lack of consent. Nonmarriage should involve an opt-in system in which the lack of commitment to equal parental rights should be recognized as a principal reason not to marry. Outside of marriage, proportional custody should be the rule. Legally, parenthood no longer has a single meaning. Marriage has become a model of coequal parenthood, subject to a strong presumption that the child's interests lie with the continuing involvement of both parents. The new system accords well with the laws of ART; it enshrines parenthood as a mutually assumed and permanent obligation that survives the adult relationship and includes not only joint responsibilities to children but also a duty to foster the involvement of the other parent. Nonmarital relationships are subject to different assumptions. As the story of Fred and Melvin shows, there may be no intent to share parenting equally. And, particularly for women paired with unreliable male partners, there may similarly be no intent for equal sharing-nor may there be an ability to do so.
Unmarried parenthood thus does not necessarily come with either the same assumption of a coequal role or the same presumption that the children's interests necessarily lie in the continuation of the relationship. Intent in these relationships deserves the same respect as intent in marital relationships, even where the result is not coequal parenting-and where it may be at odds with existing law and with elite family forms.
